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TREATIES AND EXECUTIVE AGREEMENTS 

1. Question as to general arbitration treaties 

DURING November and December, 1904, and January, 
1905, there were signed at Washington by Mr. Hay, on 
the part of the United States, and by the ministers of 
various other countries, ten general treaties of arbitration. The 
treaties first concluded were those with France and Switzerland, 
which were signed on November 1, 1904. Then came treaties 
in the order of date with Portugal, Great Britain, Italy,. Spain, 
Austria-Hungary, Mexico, and Sweden and Norway, that with 
Sweden and Norway being signed on January 20, 1905. All 
these agreements were duly submitted to the Senate. A sim- 
ilar treaty was afterwards signed with Japan ; but, in view of 
the differences which had arisen as to the instruments prev- 
iously negotiated, it was not transmitted to the Senate. 

All the treaties above mentioned were based upon the same 
model, namely, a treaty of arbitration between Great Britain 
and France, which was concluded at London, on October 14, 
1903. The signing of this treaty was followed by the conclu- 
sion of numerous conventions between other European powers 
in precisely similar terms. The treaties signed by Mr. Hay 
varied from them only in the formal parts, the language defin- 
ing the questions to be arbitrated and the mode of procedure 
being precisely the same. 

The substantive clauses of the American treaties, like those 
of the European treaties, were embraced in two articles. Of 
these, the first reads as follows : 

3»S 
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Differences which may arise of a legal nature, or relating to the inter- 
pretation of treaties existing between the two contracting parties, and 
which it may not have been possible to settle by diplomacy, shall be re- 
ferred to the permanent court of arbitration established at The Hague 
by the convention of the 29th July, 1899, provided, nevertheless, that 
they do not affect the vital interests, the independence or the honor of 
the two contracting states, and do not concern the interests of third 
parties. 

The second article reads thus : 

In each individual case the high contracting parties, before appealing 
to the permanent court of arbitration, shall conclude a special agree- 
ment defining clearly the matter in dispute and the scope of the powers 
of the arbitrators, and fixing the periods for the formation of the arbi- 
tral tribunal and the several stages of the procedure. 

While the treaties were pending before the Senate, various 
questions were raised as to their probable effect. It was sug- 
gested, among other things, that they might require the United 
States to submit to arbitration claims against some of the indi- 
vidual states of the Union, on account of repudiated or unpaid 
debts. In order to obviate this apprehension, the president 
addressed a letter to Senator Cullom, chairman of the foreign 
relations committee of the Senate, setting forth his views as to 
the inadmissibility of such claims and giving an assurance that 
during his administration they would not be entertained. A 
more serious question afterwards arose. 

On January 20, 1905, there was signed at Santo Domingo 
City, by Commander A. C. Dillingham, U. S. N., and Mr. 
Dawson, the American minister, on the one part, and by the 
Dominican minister of foreign affairs, on the other, a protocol 
under which the United States was to guarantee the integrity 
of the Dominican territory, undertake the adjustment of foreign 
claims, administer the finances on certain lines, and assist in 
maintaining order. As it was stipulated that the arrangement 
should take effect February 1, the inference was widely drawn 
that there existed an intention' to treat the protocol as a per- 
fected international agreement without submitting it to the 
Senate. Such an intention was soon afterwards disclaimed by 
the administration ; but the incident resulted in the raising of 
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the broad question as to the power of the president to enter 
into international agreements of any kind without the advice 
and consent of the Senate, and the discussion was soon found 
to involve the second article of the arbitration treaties. By 
this article, as we have seen, it was provided that the president 
should in each individual case, before appealing to the per- 
manent court of arbitration, conclude a " special agreement," 
defining the matter in dispute and the scope of the arbitrators' 
powers and fixing the periods for the formation of the arbitral 
tribunal and the several stages of the procedure. As announced 
in the press, the position was taken by senators that the 
" special agreement " required in each case must be in the form 
of a treaty, duly submitted to the Senate for its advice and con- 
sent. The president, on the other hand, took the ground that 
the arbitration treaties, if approved by the Senate and after- 
wards ratified, would in themselves constitute complete legisla- 
tive acts, which it would be within his powers as executive to 
carry into effect, as occasion might arise ; and that, if a new 
treaty were required in each particular case, the general treaties 
would fail to accomplish their primary purpose and would in 
reality constitute a step backward, rather than a step forward, 
in the development of the practice of international arbitration 
by the United States. These views the president embodied in 
a letter to Senator Cullom, which was in the nature of a pro- 
test against the position which senators were understood to 
have taken. On receiving this letter, the Senate, with only 
seven dissenting votes, immediately amended the treaties by 
striking out of the second article the word " agreement " and 
substituting for it the word " treaty," so that it would be neces- 
sary in each individual case before proceeding to arbitration to 
conclude a special " treaty," defining the matter in dispute and 
the scope of the arbitrators' powers, as well as fixing the 
periods for the formation of the tribunal and the several stages 
of the procedure. When the treaties as thus amended were 
returned to the president, it was announced that he would not 
submit them in their amended form to the other governments 
concerned but would consider the action of the Senate as con- 
stituting in principle a disapproval of them. 
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As the record stands, issue was thus joined on the broad 
question whether it is within the power of the president to con- 
clude any " agreement," or at any rate any arbitral agreement, 
with a foreign power without the advice and consent of the 
Senate. As regards this question, the president appears upon 
the affirmative side, and the Senate apparently upon the nega- 
tive. No doubt, if the subject had been further discussed, the 
issue might have been brought within narrower limits. It will 
not be pretended by any one that the president can make any 
and every kind of an international agreement without the co- 
operation of the Senate, for the constitution expressly requires 
that " treaties " shall be made by him " by and with the advice 
and consent " of that body, signified by the approving vote of 
two-thirds of the senators present. On the other hand, it can 
easily be demonstrated that the word " treaties," as used in the 
constitutional law of the United States, does not embrace any 
and every kind of international agreement. 

2. The terms "treaty" "convention!' "protocol" 

In diplomatic literature, the words " treaty," " convention," 
and " protocol " are all applied, more or less indiscriminately, 
to international agreements. The words "convention" and 
"protocol" are indeed usually reserved for agreements of 
lesser dignity, but not necessarily so. In the jurisprudence of 
the United States, however, the term " treaty " is properly to 
be limited, although the federal statutes and the courts do not 
always so confine it, to agreements approved by the Senate. 
Such an agreement may be and often is denominated a " con- 
vention," and perchance might be called a "protocol;" but 
it is also, by reason of its approval by the Senate, in the strict 
sense a " treaty," and possesses, as the product of the treaty- 
making process, a specific legal character. By the constitu- 
tion of the United States, a " treaty " is a " supreme law of the 
land," having the force of an act of congressional legislation 
and overriding any inconsistent provisions not only in the con- 
stitutions and laws of the various states, but also in prior 
national statutes. It is at once an international compact and a 
municipal law, and in its latter character directly binds the 
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courts and the individual inhabitants of the country. In this 
respect the legal system of the United States differs from that 
of most other governments, under which a " treaty," although 
it represents a binding international compact, becomes legally 
operative upon courts and individuals only when the legisla- 
ture adopts it and enacts it into law. In England, for instance, 
an extradition treaty may be executed only where an act of 
Parliament already exists, or is passed, to render it effective ; in 
the United States such a treaty may be immediately executed 
by virtue of its double character as an international compact 
and a municipal law. By reason of its added municipal char- 
acter, a " treaty " in the United States has a superior legal 
efficacy ; but it is for the same reason peculiarly exposed to 
degradation by the action of the legislature, since the courts 
have held that it is, as a " law," subject to abrogation or " re- 
peal," even by implication, by a later and inconsistent act of 
Congress. The international obligation may not be thus de- 
stroyed, but the government of the United States is disabled 
from performing it. 

3. Examples of purely executive agreements 

Such being the nature and meaning of the term " treaty " in 
the jurisprudence of the United States, we find that the govern- 
ment has been in the habit of entering into various kinds of 
agreements with foreign powers without going through the pro- 
cess of treaty-making. The conclusion of agreements between 
governments, with more or less formality, is in reality a matter 
of constant practice, without which current diplomatic business 
could not be carried on. A question arises as to the rights of 
an individual, the treatment of a vessel, a matter of ceremonial, 
or any of the thousand and one things that daily occupy the 
attention of foreign offices without attracting public notice ; the 
governments directly concerned exchange views and reach a 
conclusion by which the difference is disposed of. They have 
entered into an international " agreement " ; and to assert that 
the secretary of state of the United States, when he has engaged 
in routine transactions of this kind, as he has constantly done 
since the foundation of the government, has violated the con- 
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stitution because he did not make a treaty, would be to invite 
ridicule. Without the exercise of such power it would be im- 
possible to conduct the business of his office. 

But, in addition to agreements made in the transaction of 
current business, we find that the executive has entered into 
international agreements of a more formal kind, without resort- 
ing to the treaty-making process. 

The agreement of 1 817,- for the limitation of naval arma- 
ments on the Great Lakes, was made and carried into effect by 
the executive, though it was afterwards submitted to the Sen- 
ate. By a protocol signed at London, December 9, 1850, by 
Abbott Lawrence, American minister, on the part of the 
United States, and by Viscount Palmerston, on the part of 
Great Britain, it was agreed that the British crown should cede 
to the United States Horseshoe Reef in Lake Erie, and that the 
United States should accept it, on the conditions of erecting a 
light-house there and maintaining no fortifications. On receipt 
of the protocol, Mr. Webster, as secretary of state, on January 
7, 185 1, instructed Mr. Lawrence to acquaint the British gov- 
ernment that the arrangement was "approved" by the govern- 
ment of the United States. This Mr. Lawrence did on the 
17th of the succeeding month. Congress made appropria- 
tions for the erection of the light-house, which was built in 
1856. 1 The validity of the title thus gained will hardly be 
disputed. The cession, which the executive had arranged, 
having been adopted by Congress, the territory came completely 
within the jurisdiction and control of the United States without 
any " treaty." We hold the Hawaiian Islands by no better 
tenure. Two successive attempts to annex them by treaty 
having failed, they were acquired under a joint resolution of 
Congress. Texas, also, was annexed by a joint resolution, 
but, as it was at the same time admitted as a state, it stands in 
a legal category distinguishable from that of Hawaii. 

In 1882, an arrangement was effected between the United 
States and Mexico, by means of an exchange of notes, for the 
reciprocal passage of troops of the two countries across the 

1 9 Statutes at Large, 380, 627; 10 ibid. 343. 
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border when in pursuit of hostile Indians. 1 On June 25, 1890, 
an agreement, in the form of a protocol, was entered into on 
the same subject, and this agreement was from time to time re- 
newed with amendments. The federal troops of the two coun- 
tries were permitted to cross the international boundary in pur- 
suit of certain hostile Indians in the uninhabited and desert 
part of the line, which were defined as " all points that are at 
least ten kilometers distant from any encampment or town of 
either country." It was expressly stipulated that no such 
crossing should take place between two certain specified points. 
There were various other provisions requiring notice of cross- 
ing to be given if possible, and permitting the chastisement of 
other hostiles whom the troops might chance to meet. 2 

One of the most important agreements ever made by the 
executive without submission to the Senate was the peace 
protocol with Spain of August 12, 1898. By this protocol 
provision was made for a general armistice between the two 
countries. This stipulation was no doubt within the powers of 
the president as commander-in-chief of the army in time of 
war, but there were other provisions of a different nature and 
of far-reaching importance. Not only did the protocol stipu- 
late that Spain should relinquish all claim of sovereignty over 
and title to Cuba, and should cede to the United States Porto 
Rico and other islands under Spanish sovereignty in the West 
Indies and an island in the Ladrones to be selected by the 
United States, but it also provided that Spain should " imme- 
diately evacuate" Cuba, Porto Rico and other Spanish islands 
in the West Indies, and to this end within ten days should 
appoint commissioners, who within thirty days were to meet 
commissioners of the United States at Havana, in Cuba, and 
San Juan, in Porto Rico, respectively, for the purpose of ar- 
ranging and carrying out the details of the evacuation of Cuba 
and the adjacent islands. Commissioners to negotiate the 
definitive peace were to meet at Paris not later than October 
1, 1898. They met accordingly, and, pending the negotiations 

1 Foreign Relations of the United States, 1882, pp. 419-426. 

2 Report of Mr. Olney, secretary of state, to the president, Dec. 7, 1896, For. Rel. 
1896. See, also, ibid. p. 438. 
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which resulted in the signature of the treaty of peace on De- 
cember 10, 1898, Porto Rico was evacuated and the prepara- 
tions for the evacuation of Cuba were proceeding. It may be 
said that the evacuation of Cuba was clearly within the scope 
of the joint resolution under which the president was directed 
to intervene in Cuba, but this could not be said with regard to 
the anticipatory evacuation of Porto Rico and other Spanish 
islands in the West Indies, which was clearly an incident of the 
cession. 

Another remarkable exercise by the president alone of the 
power to make agreements with foreign countries is found in the 
protocol concluded at Peking on September 7, 1901, between 
China and the allied powers who had cooperated in the march 
to Peking for the relief of the foreign legations. This protocol 
was signed on the part of the United States by Mr. W. W. 
Rockhill, now minister to China, who was then acting as a 
special commissioner to China by executive appointment alone. 
It embraced numerous topics, including reparation by China 
for the murder of the German minister at Peking, the infliction 
of punishment on the principal authors of the outrages and 
crimes committed against foreign governments and their 
nationals, the prohibition by China of the importation of arms 
and ammunition as well as of the materials exclusively used for 
their manufacture, the payment to the allies of an indemnity of 
450,000,000 taels, the constitution of an extraterritorial quarter 
for the use of the foreign legations in Peking, the temporary 
occupation by the powers of certain points in order to keep 
open the communication between the capital and the sea, and 
undertakings on the part of China to negotiate amendments to 
her existing treaties, to improve the navigability of the Peiho 
river, and to transform her office of foreign affairs into a 
ministry of foreign affairs, which was to take precedence over 
the six ministries of state. 1 

4. Agreements under acts of Congress 
There are certain definite classes of international agree- 

1 See Report of Mr. Rockhill, Nov. 30, 1901, Senate Doc. 67, 57th Congress, 1st 
session; reprinted as Appendix to Foreign Relations, 1901, vol. iii, pp. 312-318. 
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ments which are made by the executive under acts of Congress. 
It is a peculiarity of these agreements that, so long as the 
statute under which they are concluded stands unrepealed, 
they have precisely the same municipal force as treaties, being 
in effect laws of the land. And sometimes they relate to sub- 
jects which might be and perhaps have been dealt with by the 
treaty-making power. 

(1) Postal " treaties" 
As the first illustration of this type of agreements we may 
take postal " treaties " or conventions. Originally it seems to 
have been supposed that such agreements must be submitted 
to the Senate. On March 6, 1 844, a postal convention was 
signed between the United States and New Granada, with 
special reference to the isthmus of Panama. It was transmitted 
by President Tyler to the Senate May 7, and on the 13th it 
was read the first and second times by unanimous consent, and 
was ordered to be referred to the committee on foreign rela- 
tions and to be printed in confidence for the use of the Senate. 
It was approved without amendment June 12. 1 A similar 
course was taken in other cases ; but the procedure was alto- 
gether changed by the act of Congress of June 8, 1872, entitled 
" An act to revise, consolidate and amend the statutes relating 
to the post office department." 2 By section 167 of this act it 
was provided that, " for the purpose of making better postal 
arrangements with foreign countries, or to counteract their 
adverse measures affecting our postal intercourse with them," 
the postmaster-general, " by and with the advice and consent 
of the president," might " negotiate and conclude postal treaties 
or conventions," and might " reduce or increase the rates of 
postage on mail-matter conveyed between the United States 
and foreign countries." 3 By section 20 of the same act, the 
postmaster-general is required to transmit a copy of each postal 
convention concluded with a foreign government to the secre- 
tary of state, who is to furnish a copy to the public printer for 
publication; but the proof-sheets are to be revised in the 

1 Executive Journal of the Senate, vol. vi (1841-45), pp. 275, 276, 321. 
* 17 U. S. Statutes at Large, 283. '17 Hid. 304. 
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post office department. 1 These provisions have since governed 
the negotiation and conclusion of postal treaties, and they are 
now embodied in the revised statutes of the United States, as 
sections 398 and 399. 

(2) Reciprocity arrangements 

Another class of international agreements, concluded by 
the government of the United States under the authority of an 
act of Congress, is that of arrangements with foreign powers in 
relation to commercial reciprocity. Such were the agreements 
made by the United States under section 3 of the act of Octo- 
ber 1 , 1 890, commonly called the McKinley act. By section 3 
of this act the president was authorized to impose duties at 
certain rates on specified articles, whenever, in his judgment, the 
duties imposed by the country of exportation on goods im- 
ported from the United States were, in view of the free admission 
of such specified articles into the United States, " reciprocally 
unequal or unreasonable." This retaliatory provision was used 
for the purpose of securing reciprocal commercial agreements 
with other powers ; and ten such agreements were in fact con- 
cluded with Austria-Hungary, Brazil, the Dominican Republic, 
Germany, Great Britain, Guatemala, Honduras, Nicaragua, 
Salvador and Spain. These agreements remained in force till 
they were terminated by section 71 of the tariff of August 27, 
1 894, generally known as the Wilson-Gorman act 

The subject of commercial arrangements is also provided for 
by the act of July 24, 1897, called the Dingley act. By sec- 
tion 3 of this act, the president is authorized to enter into 
negotiations with the governments of countries exporting to the 
United States certain specified articles, with a view to making 
commercial agreements "in which reciprocal and equivalent 
concessions may be secured in favor of the products and man- 
ufactures of the United States " ; and whenever an agreement is 
made by which the products and manufactures of the United 
States are, in his judgment, admitted on reciprocal and equiva- 
lent terms, he is authorized to suspend by proclamation the 

1 17 U. S. Statutes at Large, 287. 
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imposition and collection of duties on the articles in question. 
By section 4 of this act the president is also authorized to make 
certain concessions whenever he shall have entered into a 
reciprocity treaty with a foreign country by and with the advice 
and consent of the Senate. Under the third section of the act 
the president has concluded and carried into effect commercial 
agreements with France, May 28, 1898; with Portugal, May 
22, 1899, an <3 January 1 1, 1900 ; with Germany, July 10, 1900; 
and with Italy, February 8, 1900. 

( 3 ) Discriminating duties, copyrights, and trade marks 

In numerous cases, in addition to those first mentioned, 
the president has been invested by Congress with power the 
exercise of which has involved the making of formal or informal 
international agreements. As examples, we may take the acts 
of March 3, 1815; January 7, 1824; May 24, 1828; June 19, 
1886; April 4, 1888, and July 24, 1897, with reference to the 
suspension of discriminating duties. The power thus vested in 
the president constantly has been and still is exercised by him, 
sometimes on the strength of understandings reached by ordi- 
nary correspondence, and sometimes on the strength of more 
formal diplomatic agreements. 

A power similar to that exercised by the president with re- 
gard to the suspension of discriminating duties is conferred 
upon him by section 13 of the act of March 3, 1891, amending 
the provisions of the revised statutes of the United States in 
relation to copyrights. By this section the president is author- 
ized by his proclamation to admit the citizens of foreign 
nations to the privileges of copyright in the United States, 
either when such nations extend the benefits of copyright to 
citizens of the United States on substantially the same basis as 
to their own citizens, or when they are parties to a reciprocal 
international copyright agreement to which the United States 
may at its pleasure adhere. Under the first condition the 
president, after exchange of correspondence, has by procla- 
mation extended the benefits of the law to citizens of Bel- 
gium, Chile, Costa Rica, Cuba, Denmark, France, Germany, 
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Great Britain, Italy, Mexico, the Netherlands, Portugal and 
Spain. 1 

Agreements with regard to the protection of trade marks 
have been concluded by the exchange of notes, under section 
i of the act of March 3, 1881, with the Netherlands, February 
10 and 16, 1883, and with Switzerland, April 27 and May 14, 
1 883.* In 1894 Mr. Gresham, as secretary of state, declined 
to approve a declaration for the protection of trade marks 
signed at Athens by the American minister and the Greek 
minister of foreign affairs, on the ground that a formal conven- 
tion should be submitted to the Senate. 3 In numerous in- 
stances, the subject of patents and trade marks and the general 
protection of industrial property have been regulated by treaties 
duly submitted to the Senate. 

(4) Indian " treaties" 

During the first eighty years of government under the con- 
stitution, agreements with the Indian tribes were made ex- 
clusively by the president and the Senate, in the exercise of the 
treaty-making power. Since 1 87 1, however, the subject has 
been dealt with exclusively by the president and Congress. 
This circumstance is due to the act of Congress of March 3, 

1 87 1. 4 now incorporated in section 2079 of the revised statutes, 
by which it is expressly provided that " no Indian nation or 
tribe within the territory of the United States shall be acknowl- 
edged or recognized as an independent nation, tribe, or power 
with whom the United States may contract by treaty." Pre- 
viously to this statute, the president, by the act of July 5, 

1862. 5 now embodied in section 2086 of the revised statutes, 
was, whenever the tribal organization of any Indian tribe was 
in actual hostility to the United States, authorized by procla- 
mation to declare all treaties with such tribe to be abrogated, 

1 For the act of March 3, 1891, see 26 U. S. Statutes at Large, mo; also, Foreign 
Relations, 1892, pp. 258-266. 

s 21 U. S. Statutes at Large, 502; Senate Doc. 20, 56th Congress, 2d session, pp. 
334. 337- 

3 Foreign Relations, 1895, pp. 759, 763, 765. 

* 18 Statutes at Large, 176. 5 12 ibid. 528. 
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if in his opinion it could be done consistently with good faith 
and with legal and national obligations. 

The passage of the act of 1871 was strongly opposed by 
certain members of the House as well as of the Senate, on the 
ground that it involved an infringement of the treaty-making 
power vested in the president and the latter body. It was ad- 
mitted that if the president should undertake to make a treaty 
with the Indians, Congress could not interfere with his doing 
so, by and with the advice and consent of the Senate ; but it 
was, on the other hand, maintained that Congress had the 
power to declare whether the tribes were independent nations 
for the purposes of treaty-making, and to render its declaration 
effective by refusing to recognize any subsequent treaties with 
them ; and this view prevailed. 1 

( 5 ) The modus vivendi 

The first examples given above of international pacts 
made by the president, without consulting the Senate, were 
agreements entered into by him alone, in the exercise of his 
own authority. There is a well defined type of agreement, 
known as the modus vivendi, which has been regarded as fall- 
ing within the president's powers. As the name indicates, a 
modus vivendi is in its nature a temporary or working arrange- 
ment, made in order to bridge over some difficulty, pending a 
permanent settlement. 

By an exchange of memoranda and correspondence in April 
and June, 1885, a diplomatic agreement was entered into be- 
tween the United States and Great Britain, by which the fishing 
privileges granted to American citizens in Canadian waters by 
the treaty of May 8, 1871, which would otherwise have ex- 
pired on July 1, 1885, were to continue throughout the season 
of 1885. This arrangement in no way affected the collection 
of duties on fish and fish products in the United States, but 
was entered into by the British government in consideration of 
the president's undertaking to recommend to Congress, on its 
assembling in December, 1885, the appointment of a joint 

1 See, especially, Congressional Globe, 41st Congress, 3d Session (1870-71), part 2, 
pp. 7 6 3~7 6 S; P art 3. PP- 1821-1825. 
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commission to consider the question of fisheries and trade re- 
lations. 1 

On February 15, 1888, a treaty commonly known as the 
Bayard-Chamberlain convention, was signed at Washington 
with a view to the permanent settlement of the fisheries contro- 
versy. This treaty was in the following August rejected by the 
Senate ; but, on the day on which it was signed, a modus vivendi 
was entered into by the negotiators by which a temporary 
arrangement was made for a period not exceeding two years. 
This arrangement was communicated by the president to the 
Senate, for its information, when the treaty was submitted for 
ratification. 

By a modus vivendi concluded at Washington on June 15, 
1 89 1, the killing of fur seals in Bering sea, whether by Ameri- 
can citizens or by British subjects, was suspended till the fol- 
lowing May. This suspension, which applied only to that part 
of Bering sea eastward of the water line of demarcation in the 
treaty of cession of 1867, was established with a view to the 
conclusion of a treaty for the arbitration of the entire dispute. 
Such a treaty was made in the following year. 

On October 20, 1899, a modus vivendi was effected by means 
of an exchange of notes between Mr. Hay, secretary of state, 
and Mr. Tower, British charge d' affaires ad interim at Wash- 
ington, for the purpose of fixing a provisional boundary be- 
tween Alaska and the Dominion of Canada in the vicinity of 
Lynn canal. This agreement remained in force till the bound- 
ary question was definitively settled by the decision of the joint 
commission under the treaty of January 24, 1903. 

Protocols of agreement have on various occasions been made 
by the executive with a view to future negotiations. Protocols 
of this kind were signed with Costa Rica and Nicaragua on 
December 1, 1900, with a view to negotiations for the construc- 
tion of an interoceanic canal by way of Lake Nicaragua. 

(6) The settlement of pecuniary claims 
Agreements of another class, the making of which has 
been considered to be within the competence of the executive, 

1 Foreign Relations, 1885, pp. 460-469. 
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are those providing for the settlement of pecuniary claims, 
especially of private individuals, against foreign governments. 
Such an agreement the president no doubt may in any case 
submit to the Senate, if he sees fit to do so; and we find, 
especially in former times, that this course was often taken. 

( 1 ) By treaty 

Thus, provision was made for the settlement of pecuniary 
claims, either directly or by means of arbitration, under article 
vi of the treaty with Great Britain, commonly called the Jay 
treaty, of November 19, 1794, for the adjudication of claims 
of British subjects against the United States growing out of 
legal impediments interposed to the collection of debts under 
the treaty of peace of 1 782-1 783 ; under article vii of the same 
treaty, for the adjudication of claims of citizens of the United 
States against Great Britain on account of violations of neutral 
rights and of claims of British subjects against the United 
States growing out of failures of neutral duty ; under article v 
of the convention with Great Britain of October 20, 1818, for 
the arbitration of claims of citizens of the United States against 
the British government, growing out of the carrying away of 
slaves in violation of article i of the treaty of Ghent ; under 
the convention with Great Britain of February 8, 1853, for the 
arbitral adjustment of claims of the citizens of each country 
against the government of the other; under the convention 
with Great Britain of July 1, 1863, for the adjudication of the 
claims of the Hudson's Bay Company and the Puget's Sound 
Agricultural Company against the United States; under ar- 
ticles i-xi, inclusive, of the treaty of Washington of May 8, 
1 87 1, for the arbitration of the "Alabama" claims; under 
article xii of the same treaty for the determination of claims of 
citizens of each country against the government of the other, 
other than the "Alabama" claims, arising during the Civil war 
in the United States ; under articles xx-xxv, inclusive, of the 
same treaty for the arbitration of the question what, if any- 
thing, was due to the British government from the United 
States on account of the arrangement made with regard to the 
fisheries; under the convention of February 8, 1896, for the 
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adjudication of British claims against the United States grow- 
ing out of the Bering sea controversy ; and under the tripartite 
convention between the United States, Germany and Great 
Britain, of November 7, 1899, for the adjudication of the ques- 
tion of liability for the payment of claims of the citizens or 
subjects of the contracting parties growing out of the unwar- 
ranted military action of any of them in Samoa. By article 
xxi of the treaty with Spain of October 27, 1795, provision was 
made for the adjudication of claims of citizens of the United 
States against Spain in consequence of the seizure of their 
vessels and cargoes by subjects of his Catholic majesty dur- 
ing the then recent war between Spain and France. Provision 
was made by the convention of August 11, 1802, for the 
adjudication of other claims of American citizens against Spain 
and of Spanish subjects against the United States; but, al- 
though the ratifications of this convention were afterwards 
exchanged, it was never carried into effect, and the subject 
to which it related was dealt with in the Florida treaty of 
February 22, 1819, by which all claims of the citizens of 
either country against the government of the other were re- 
nounced and the United States undertook (article xi) to make 
satisfaction for the claims of its own citizens to an amount not 
exceeding $5,000,000. By article ix of the same treaty the 
United States undertook to compensate the Spanish inhabi- 
tants of Florida for injuries suffered by the operations of the 
American army in that province. Claims against Spain arising 
during her war with her American colonies were directly settled 
by the Van Ness convention of February 17, 1834. Many 
claims on the part of citizens of the United States against 
France grew out of the wars in which that country was involved 
prior to the peace of Amiens. Some of these were settled 
under the indemnity convention of April 30, 1803, which forms 
one of the series of treaties relating to the Louisiana cession, 
as part of the price of which certain classes of the claims were 
assumed and paid by the United States. Subsequent claims 
against France, as well as certain claims of France against the 
United States, were directly settled by the Rives convention of 
July 4, 1 83 1. A mutual adjustment of claims by the same 
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countries through a mixed commission was accomplished under 
the convention of January 15, 1880. Claims of citizens of the 
United States against Denmark originating in the Napoleonic 
wars were directly settled by the treaty of March 28, 1830, as 
likewise were similar claims against Naples by the convention 
of October 14, 1832. Provision was made by the treaty of 
April 11, 1839, f° r the adjudication of claims of citizens of the 
United States against Mexico, and various claims which failed 
of adjustment under this convention were assumed and paid by 
the United States under the treaty of Guadalupe Hidalgo. By 
a convention of July 4, 1868, all claims of the citizens of either 
country against the other which had arisen since the signature 
of the last-named treaty were submitted to arbitration. Claims 
of citizens of the United States against Peru were directly set- 
tled by a convention signed at Lima on March 17, 184 1. By 
a convention with the same country of December 20, 1862, the 
claims of the owners of the American vessels " Georgiana " and 
" Lizzie Thompson " against the government of Peru were sub- 
mitted to the king of the Belgians as arbitrator, but the claims 
were afterwards withdrawn by Mr. Seward, and no decision 
was rendered. A convention for the mutual adjustment of 
claims as between the United States and Peru by means of a 
mixed commission was concluded on January 12, 1863. A 
similar convention was entered into on December 4, 1868. 
Claims of citizens of the United States against Brazil were 
directly settled by the convention of January 27, 1849. By a 
treaty signed on February 26, 185 1, the claims of citizens of the 
United States against Portugal growing out of the destruction 
of the brig " General Armstrong " by the British at Fayal, in 
1 8 14, was submitted to Louis Napoleon as arbitrator. On Sep- 
tember 10, 1857, a convention was concluded at Washington 
for the adjudication of claims of citizens of the United States 
against New Granada, especially of those growing out of the 
Panama riot of 1856, and the powers of the commission organ- 
ized under this convention were extended by the convention of 
February 10, 1864. In 1821, a quantity of silver, representing 
the proceeds of sales of merchandise imported into Peru by the 
American barque *' Macedonian " was forcibly taken in the val- 
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ley of Sitana by order of Lord Cochrane, then a vice-admiral 
in the Chilean navy. The claims growing out of this transac- 
tion were, under a convention concluded November 10, 1858, 
referred to the king of the Belgians. Numerous claims against 
China were settled by a convention of November 8, 1858. By 
a convention of February 4, 1 859, the claims of the United States 
and Paraguay Navigation Company against the government of 
Paraguay were submitted to arbitration. A settlement of all 
claims of citizens of the United States against Costa Rica for 
injuries to persons or property was effected by means of a mixed 
commission under the convention of July 2, 1 860. A mutual ad- 
justment of claims as between the United States and Ecuador was 
effected in a similar manner under the convention of November 
25, 1862. The claim of Julio R. Santos, a naturalized citizen of 
the United States, against the government of Ecuador, growing 
out of his arrest and detention in that country in 1884 and 
1885, was adjudicated under the convention of February 28, 
1893. Provision was made for the arbitral settlement of claims 
against Venezuela by the convention of April 25, 1866; but 
the proceedings of the commission were set aside and the 
claims retried under the convention of December 5, 1885. The 
claim against Venezuela, growing out of the seizure of the ves- 
sels of the Venezuela Steam Transportation Company, an 
American corporation, was settled by a mixed commission 
under the convention of January 19, 1892. By a convention 
between the United States and Denmark of December 6, 1888, 
the claims against Denmark, known as the Carlos Butterfield 
claims, were submitted to Sir Edward Monson, then British 
minister at Athens, as arbitrator. Under a convention between 
the United States and Chile of August 7, 1892, all claims of 
citizens of either country against the government of the other, 
growing out of acts committed by the civil or military authori- 
ties, were adjudicated by means of a mixed commission. This 
convention was revived by the convention of May 24, 1 897, in 
order that unfinished business might be disposed of. We thus 
have thirty-nine cases in which treaties have been made by the 
United States for the purpose of settling pecuniary claims. It 
is to be observed, however, that in only twenty cases were the 
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claims against the foreign government alone. In fourteen 
cases there were claims against both governments, and in five, 
claims against the government of the United States alone; 
in other words, in nineteen instances the settlement em- 
braced claims against the United States; and, as the exe- 
cutive is forbidden to bind the government of the United 
States to the payment of money in the absence of authority of 
law, the president has never undertaken to settle claims against 
the United States except by means of a treaty, or by means of 
an agreement concluded ad referendum to Congress. 

( 2 ) By executive agreement 

But, as has heretofore been pointed out, pecuniary claims 
against foreign governments have constantly been settled 
by the president, and no question as to his possession of such 
a power, apart from discussions as to its possible limitations, 
appears ever to have been seriously raised. We, there- 
fore, find in the books little that bears upon the subject ; but, 
in at least one case in which a foreign government sought to 
qualify an agreement made with the president, the validity and 
finality of his action were vigorously asserted by the govern- 
ment of the United States. 

On November 29, 1886, Mr. Moret, Spanish minister of 
foreign affairs, informed Mr. Curry, the American minister at 
Madrid, that the council of ministers had decided to settle the 
claim of Antonio Maximo Mora, a naturalized citizen of the 
United States of Cuban origin, against the government of 
Spain, growing out of the embargo of his property in Cuba, 
by paying the sum of $1,500,000. This sum, said Mr. Moret, 
was to be paid by a charge on the Cuban budget ; but, as the 
colonial budget was not in a condition to support such a sum 
at one time, the government had reserved the determination of 
the most practicable mode of payment, of which due informa- 
tion would be given. On December 7, Mr. Curry, under 
instructions of his government, accepted this offer ; and a clause 
was inserted in the Cuban budget of 1887-88 for the payment 
of the money. This budget, however, was not passed, the 
Cortes avoiding action upon it by renewing the appropriations 
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of the preceding year; and when, in April, 1888, the colonial 
budget for 1888-89 was submitted, the provision for payment 
was omitted. When Mr. Curry inquired as to the reason 
for the omission, Mr. Moret replied that, in view of the debates 
which had taken place in the Chamber of Deputies, the gov- 
ernment was convinced that the Chamber would not vote the 
money unless the " totality " of American claims was settled, 
including those of Spain against the United States. At the 
same time, Mr. Moret declared that the government did not 
assume to alter what had been agreed on, but must judge when 
it would be opportune to lay the matter before the Cortes. 
The government of the United States expressed its confidence 
that " the Spanish government would not repudiate the arrange- 
ment which was deliberately concluded in its name and by its 
authority." Nevertheless, in consequence of the opposition 
manifested in the Cortes to the settlement which had been 
made, Mr. Moret was transferred to the ministry of the interior, 
and was succeeded in the ministry of foreign affairs by the 
Marquis de la Vega de Armijo. The latter, in August, 1888, 
stated that the government intended to satisfy, as far as lay in 
its power, the government of the United States, and expressed 
the belief that the Cortes would vote the money if the payment 
of the Mora claim " coincided " with the payment of the claims 
of Spain against the United States. With reference to this 
statement, Mr. Bayard, as secretary of state, on September 17, 
1888, declared that, so far as the minister's note affirmed "the 
inviolability of the settlement arrived at in the Mora case and 
its removal from the sphere of discussion," it was satisfactory 
and fulfilled " the expectations that had been confidently enter- 
tained in regard to the observance by the Spanish government 
of the agreement heretofore concluded." Mr. Bayard was not 
indisposed to include the "payment" of the Mora claim with 
the "settlement" of other claims, if this could be done within 
a reasonable time; but he declared that the "sum agreed to be 
paid " in the Mora case might " fairly be treated as a debt due 
and withheld by Spain from the United States, upon which 
interest should justly be computed from the time the agreement 
was concluded." Again, on December 18, Mr. Bayard de- 
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clared that the claim had been " conclusively adjusted for a 
specific sum and only awaits payment by the Spanish govern- 
ment." Similar ground was taken by Mr. Blaine, Mr. Bayard's 
successor as secretary of state, who adopted the statement of 
Mr. Curry that by the settlement " the case was raised from the 
debatable and negotiable ground which it had previously occu 
pied to the height of an international compact, binding upon 
both governments." In the same paper, Mr. Blaine said " that 
by the most formal and sacred of international compacts the 
faith and honor of the Spanish government " had been " di- 
rectly pledged" to the payment of the claim, and that the 
president was " unwilling to allow the execution of the absolute 
settlement of the Mora case to be made dependent upon the 
further settlement of other claims." In February, 1893, Mr. 
Foster, Mr. Blaine's successor, referring to a remark made by 
the American minister at Madrid as to the possible conclusion 
of a "convention for the adjustment of the Mora" claim and 
the claims of Spanish subjects against the United States, said : 
" The Mora claim has been regarded by this government as 
already a liquidated and adjusted claim, only awaiting an ap- 
propriation by the Spanish Cortes for its final payment. It 
should not therefore be placed in the category of unadjusted 
claims." Mr. Gresham, Mr. Foster's successor, writing to Mr. 
Taylor, the American minister at Madrid, on July 14, 1893, 
declared that the United States " could not recognize parlia- 
mentary difficulties in the way of securing an appropriation for 
the Mora claim as in any way relieving Spain from her distinct 
and unconditional obligation to pay that claim." In a note of 
December 29, 1894, to the Spanish minister of state, Mr. Tay- 
lor declared that the United States had reached the " irrevoc- 
able conclusions," (1) that, "when the proposition of settle- 
ment was accepted, an international convention was concluded," 
precluding the discussion of all questions but that of payment ; 
(2) that the "unconditional promise to pay carried with it the 
obligation to pay in a reasonable time;" (3) that the United 
States would "not consent" that payment should "depend 
upon the willingness of the Cortes to make the appropriation," 
or upon the final adjustment of claims asserted by Spain 
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against the United States. This presentation of the subject 
was approved by Mr. Gresham, who, in reply to arguments of 
the Spanish government that the Mora case was not " one of 
those matters of strict justice which require immediate repara- 
tion," and that the agreement to pay the claim was conditional 
and not unconditional, reaffirmed the position that the agree- 
ment was " unconditional," and further declared that all depart- 
ments of the Spanish government were bound by it, and that 
no one department could nullify it, and that, whether the 
Spanish government did or did not receive the income from 
Mora's estates was a question " immaterial " to the " rights " of 
the United States or the " obligations " of Spain. Neverthe- 
less, delay in the payment of the money continued, and at 
length Congress, by a joint resolution approved March 2, 1895, 
requested the president " to insist upon the payment of the 
sum agreed upon between the governments of Spain and the 
United States in liquidation of the claim of Antonio Maximo 
Mora against the government of Spain, with interest from the 
time when the said amount should have been paid under the 
agreement." * Instructions in conformity with the resolution 
were sent to the legation of the United States at Madrid, and 
like representations were made to the Spanish minister at 
Washington, urging an immediate payment on account and an 
arrangement for the early discharge of the remainder, should 
Spain be unable to pay the full amount at once. On July 20, 
1895, the Spanish minister at Washington handed to Mr. Olney 
the text of a resolution of the council, approved by the queen 
regent, in which it was stated that, " in view of the facts shown 
of record and of the conclusions formulated by the ministers 
and a sub-committee of reference," it had been decided to 
notify the United States that Spain, " in fulfilment of the en- 
gagement contracted by the notes exchanged on the 29th of 
November and the 7th of December, 1886," was prepared to 
proceed to the payment of 1,500,000 pesos in three instalments, 
the form and date of payment to be determined by agreements. 
On the 10th of the following August an agreement, signed by 

1 For the correspondence and the joint resolution, see Foreign Relations, 1894, 
appendix i, pp. 364-450; ibid. 1895, P art "> P- Il( >3- 
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Mr. Olney, as secretary of state, and by Mr. Depuy de Lome, 
Spanish minister, and by two representatives of the claimant 
and other interested persons, was entered into for the payment, 
on or before September 15, of 1,500,000 gold pesos, "in full 
discharge and satisfaction not only of the principal sum agreed 
to be paid," but also of any amount that might be claimed to 
be due as interest. This payment was duly made. 1 

The conclusiveness of the settlement was thus finally main- 
tained, in spite of Spain's contention that the agreement should 
be treated as having been made subject to the approval of the 
Cortes. No matter what view might be taken of this conten- 
tion, the way was open to Spain to make it, since the country 
was in a state of tranquility and all the departments of the gov- 
ernment were in the full exercise of their constitutional func- 
tions. Had a dictatorship existed and the constitutional guar- 
antees been suspended, the case would have been obviously 
different. Such a condition of things has often existed even in 
recent years, especially in the countries of Spanish America, 
where international agreements of the most important character 
have been entered into and carried into effect by the chief 
executive in the exercise of dictatorial powers. Even terri- 
torial questions have been so settled. The treaty of commerce, 
navigation, boundaries and extradition between Brazil and 
Bolivia of March 27, 1867, was concluded and ratified on the 
part of Bolivia by the president ad interim of that country. 
The arbitral agreements made with Venezuela in 1903, under 
which claims against that government amounting to millions of 
dollars were settled, were ratified and put into effect by Presi- 
dent Castro in virtue of dictatorial powers. Likewise, the 
agreement between the United States and the Dominican Re- 
public of January 31, 1903, for the settlement of the claims of 
the San Domingo Improvement Company and its allied com- 
panies, was executed and put into effect by President Vasquez, 
in the exercise of similar powers. From May 2, 1902, till July 
20, 1903, there was no congress, the constitutional guarantees 
being in suspense and all powers being exercised by the presi- 

1 Foreign Relations, 1895, P art "> PP- 1162, 1163, 1166, 1170, 1171, 1176. 
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dent. In such cases the only authority in existence is neces- 
sarily dealt with, it being inadmissible to hold that the national 
powers and responsibilities are in abeyance and cannot be 
discharged because powers ordinarily exercised by one depart- 
ment of the government have for the time being been assumed 
by another. 

( 3 ) Arbitrations under executive agreements 
Not only is the power of the president to settle the claims of 
citizens of the United States against foreign governments 
firmly established, but he has repeatedly employed arbi- 
tration for the purpose. An eminent authority has observed 
that this " at first glance would seem to be an independent ex- 
ercise of the treaty- making power," but that " in a strict sense " 
it " cannot be so regarded " ; and it has therefore been placed 
among " certain acts of an international character, binding the 
government, which the president may perform without the in- 
terposition of the Senate." * The legal theory on which such 
settlements rest is simple. Arbitration is in such cases only 
one of the modes by which the president exercises his power 
to settle the claims of individuals against foreign governments. 
If, in the exercise of this power, differences arise which appar- 
ently cannot be directly solved, it is a natural and obvious thing 
to submit them to the judgment of impartial persons. As early 
as September 5, 1793, Mr. Jefferson, as secretary of state, when 
discussing with the British minister the question of losses sus- 
tained by vessels unlawfully captured within American jurisdic- 
tion, proposed as a provisional measure that the collector of 
customs of the particular district and the British consul, " or 
any other person you please," should "appoint persons to 
establish the value of the vessel and cargo." * 

It would be a work of supererogation to attempt to cite all 
the cases in which the executive of the United States has set- 
tled individual claims against foreign governments without 
reference to the Senate, but the more important examples may 

1 John W. Foster, "The Treaty-Making Power," YaU Law Journal, December, 
1901, vol xi, pp. 77, 79. 
'American State Papers, Foreign Relations, vol. i, pp. 174, 175. 
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be given, including those in which the process of arbitration 
has been employed. 

By a convention signed at Caracas on May 1, 1852, claims 
of citizens of the United States against Venezuela, growing out 
of the seizure of certain vessels, were settled for the sum of 
$90,000, with interest to date of payment. An agreement, 
concluded seven years later (January 14, 1859), for the settle- 
ment of claims of citizens of the United States on account of 
their expulsion from the Aves Islands, was submitted to the 
Senate, President Buchanan remarking that "usually" it was 
"not deemed necessary to consult the Senate in regard to 
similar instruments relating to private claims of small amount 
when the aggrieved parties are satisfied with their terms," but 
that it was thought advisable in the present instance on account 
of the instability of the Venezuelan government. 1 By a proto- 
col signed at Washington on February 17, 1903, all claims of 
citizens of the United States against Venezuela, which had not 
been previously settled by diplomatic agreement, were sub- 
mitted to a mixed commission. The claims, with interest, 
amounted to upwards of $8 1 ,000,000 ; the awards of the com- 
mission, with interest, to $436,450.70. In connection with this 
settlement the non-blockading powers concurred with the 
blockading powers, under agreements concluded by the latter 
with Venezuela on May 7, 1903, in submitting to The Hague 
tribunal the question whether the blockading powers had a 
right to the preferential payment of their claims. 

In 1858, it was agreed by an exchange of notes between Mr. 
Reed, the American minister, and the Chinese authorities that 
a fund of 600,000 taels should be raised in China out of duties 
collected on American goods and bottoms at three treaty 
ports for the payment of American claims. This agreement 
Mr. Reed afterwards modified by concluding the convention of 
November 8, 1858. In 1884, the American minister arranged 
with the taotai of Swatow to refer to two of the foreign consuls 
at that port the claim of an American citizen, named Ashmore, 
for injuries to a fishery by native trespassers in 1872." 

1 Executive Journal, vol. xi, p. 142. 

2 Moore, International Arbitrations, vol. ii, p. 1S57. 
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On May 4, 1864, the American minister in Salvador agreed 
with the government of that country for the arbitration of the 
claim of an American citizen, named Savage, against Salvador 
on account of losses in connection with the exportation of a 
quantity of gunpowder. 1 By a protocol, signed at Washington, 
December 19, 1901, the claims of the Salvador Commercial 
Company and other citizens of the United States, stockholders 
in the Salvadorian corporation styled " El Triunfo Company, 
limited," were submitted to a mixed commission composed of 
the chief justice of Canada, a citizen of the United States and a 
citizen of Salvador. An award was made in favor of the United 
States for $523,178.64.* 

By a protocol, signed at Rio de Janeiro, March 14, 1870, it 
was agreed to submit to the British minister at Washington, as 
arbitrator, the claims of the owners of the American whaling 
ship " Canada" and her cargo against the government of Brazil 
because of losses incurred, as it was alleged, by the illegal 
interference of Brazilian officials with the master of the vessel 
when he was attempting to pull her off a reef. An award was 
rendered in favor of the United States for the sum of $100,- 
740.04. 3 By another protocol, signed at Rio de Janeiro, Sep- 
tember 6, 1902, the claim of the owners of an American vessel 
against the government of Brazil, for indemnity for damages 
inflicted on the vessel and her long boat by the firing of 
Brazilian soldiers and by her detention at Rio de Janeiro, was 
submitted to the arbitration of the minister of Sweden and 
Norway at Washington. 

By an exchange of correspondence in 1870, it was left to 
arbitrators to assess the damages in the claim of the American 
steamer " Lloyd Aspinwall " against the government of Spain 
on account of the seizure and detention of the vessel by the 
Spanish authorities in Cuba. By a similar agreement in 1885, 
the claims growing out of the seizure of the American barque 
" Masonic " by the Spanish authorities at Manila was referred 

1 Moore, International Arbitrations, vol. ii, p. 1855. 

2 Foreign Relations, 1902, pp. 857, 861. 

3 Moore, International Arbitrations, vol. ii, pp. 1733-1747. 
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to Baron Blanc, Italian minister at Madrid. But far more im- 
portant than these was the agreement effected at Madrid by an 
exchange of notes on February 11-12, 187:, under which all 
claims of citizens of the United States against the government 
of Spain, for wrongs and Injuries committed against their per- 
sons and property by the authorities of Spain in Cuba since 
the commencement of the insurrection in 1868, were submitted 
to a mixed commission, consisting of two arbitrators and an 
umpire. These claims involved questions of great international 
importance, including the validity of decrees of the Spanish 
government and of legal proceedings against both persons and 
property in Cuba. Questions analogous to those involved in 
the " Virginius " case eventually came before the commission, 
as well as many questions of nationality or citizenship. The 
commission remained in existence more than ten years. It 
adjourned December 27, 1882, and the last awards of the 
umpire were filed on February 22, 1883. The amount of the 
claims presented to the commission was more than $30,000,- 
000, exclusive of interest. The total sum awarded was\$i,2Q3,- 
450.55. Immediately after the conclusion of the agreement, 
Congress appropriated $15,000 for the United States' share of 
the expenses. Appropriations were thereafter regularly made 
for the same purpose, the whole amount contributed by the 
United States being $126,324.59.' 

The seizure and detention of the American steamer " Montijo " 
in Colombia, in 187 1, gave rise to claims against that govern- 
ment. These claims involved various important questions, 
including that of the liability of a government for the acts of 
insurgents. They were submitted to arbitration under a pro- 
tocol signed at Bogota, August 17, 1874, and an award was 
rendered in favor of the United States. 2 

On several occasions claims against Hayti have been settled 
in a similar manner. The award of the arbitrator in the cases 
of Pelletier and Lazare under the protocol signed at Washing- 
ton, May 28, 1884, was not enforced, because in the case of 
Pelletier the arbitrator misconstrued his power, and in the case 

1 Moote, International Arbitrations, vol. ii, pp. 1019-1053. 

2 Ibid. vol. ii, pp. 1426-1446. 
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of Lazare, as it was alleged, he did not have the benefit of cer- 
tain important evidence. By an exchange of correspondence 
at Port au Prince, in 1885, the American minister arranged for 
the adjustment by a mixed commission of claims of citizens of 
the United States against the government of Hayti growing out 
of riots at Port au Prince. The claims were of small amount. 1 
In the case of C. A. Van Bokkelen, a citizen of the United 
States, against Hayti, growing out of his imprisonment and de- 
tention in violation of treaty rights, an award was rendered in 
favor of the United States under a protocol signed at Washing- 
ton, on May 24, 1888, for the sum of $6o,ooo. 2 The claim of 
certain citizens of the United States against the government of 
Hayti, on account of the seizure and sale of their goods, was 
adjusted in a similar manner under a protocol signed at Wash- 
ington on October 18, 1899. The arbitrator, the Hon. William 
R. Day, rendered an award in favor of the claimant for $23,000.' 

The claims of two American citizens, named Oberlander and 
Messenger, against the government of Mexico were disposed 
of by arbitration under a protocol signed on March 2, 1897, by 
Mr. Olney, secretary of state, and Mr. Romero, Mexican min- 
ister. 4 Under a protocol concluded on May 22, 1902, the 
claim of the Pious Fund of the Californias was referred to The 
Hague tribunal, which decided that Mexico should pay to the 
United States the sum of $1,420,682.67, and in each succeed- 
ing year in perpetuity the sum of $43,050.99, in money having 
legal currency in Mexico. 5 

Under a protocol signed at Washington, February 23, 1900, 
a claim of a citizen of the United States named May, against 
the government of Guatemala, for a debt alleged to be due him 
under certain railway construction contracts with that govern- 
ment and for damages caused by the Guatemalan civil and 
military authorities, was submitted to the British minister in 
Central America, who awarded the claimant $i43>75°-73- 6 

Claims against Nicaragua of small amount were submitted to 

' Moore, International Arbitrations, voL ii, p. 1859. 2 /bid. vol. ii, p. 1809. 

3 Foreign Relations, 1901, p. 276. 4 Ibid. 1897, pp. 382-388. 

5 Ibid. 1902, appendix ii. 6 Ibid. 1900, p. 674. 
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arbitration under a protocol signed at Washington, on March 
22, 19O0. 1 So, by a protocol signed at Washington, on May 
17, 1898, the claim of a citizen of the United States against 
Peru was referred to the chief justice of Canada. In 1897, the 
complaint of E. V. Kellett, United States vice-consul general 
in Siam, on account of an assault committed upon him by 
soldiers of that government, was disposed of by a joint com- 
mission. 2 In the same year the claim of a citizen of the United 
States against the Siamese government, growing out of breaches 
by the latter of an agreement for the working of the teak for- 
ests, was submitted, under a protocol signed at Bangkok, July 
26, 1897, to the governor of the Straits Settlement, by whom 
an award was rendered in favor of the United States for $200,- 
OOO in gold. 3 Certain claims against Chile were directly 
settled by an agreement concluded on May 24, 1 897. By an 
agreement with Russia, signed September 8, 1900, various 
claims for the detention of American sealing vessels by Russian 
cruisers were submitted to arbitration. The submission in- 
volved important questions as to marine jurisdiction. 

One of the most interesting of the arbitrations of the United 
States, under executive agreements, is that relating to the 
Delagoa Bay railway, under a protocol between the United 
States, Great Britain and Portugal, signed at Berne on June 13, 
1 89 1. The railway was constructed under a concession 
originally granted to an American citizen named McMurdo. 
McMurdo transferred his concession to a Portuguese company, 
which was in turn financed by an English company. The tak- 
ing possession of the railway by the Portuguese government in 
1889 gave rise to interesting and complicated questions as to 
the rights of McMurdo as well as of the English investors. 
Both the United States and Great Britain intervened for the 
protection of the interests of their respective citizens, and, on 
the demand of the United States, which was supported by the 
British government, the case was referred to three Swiss jurists, 

1 Foreign Relations, 1900, p. 824. 

2 Moore, International Arbitrations, vol. ii, p, 1862. 

3 Foreign Relations, 1897, P- 479 > Moore, International Arbitrations, vol. ii, p. 
1908. 
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who, in 1899, rendered an award in favor of the United States 
and Great Britain for the sum of $4,670,000. 

On several occasions claims against the Dominican Republic 
have been settled under executive agreements. In 1898 an 
American engineer, acting under such an agreement, rendered 
an award in favor of the United States for $74,41 1.17, with in- 
terest at six per cent for two and a half years, on account of 
the seizure of the Ozama bridge by the Dominican government. 
On April 30, 1904, an award was made by arbitrators of the 
sum of $215,812, on account of arms, ammunition and other 
articles furnished by the firm of Sala & Company to the 
Dominican government while General Heureaux was president. 
The arbitral proceeding was conducted under a convention 
signed on April 28, 1902. 

By a protocol signed at Santo Domingo City, January 3 1 , 
1903, provision was made for submitting to a mixed commis- 
sion the question of the terms on which the Dominican govern- 
ment should pay the sum of $4,500,000, which that govern- 
ment had agreed to pay in consideration of the cession to it of 
all accounts, claims and properties of the San Domingo Im- 
provement Company and its allied companies, including their 
rights in the railway from Puerto Plata to Santiago, and in set- 
tlement of all differences, as well as in consideration of the re- 
linquishment by the Improvement Company of its right to 
collect the revenues at all the ports of the republic. The pro- 
tocol expressly required the arbitrators to fix the mode in 
which the moneys to be paid under it should be collected. By 
the award rendered on July 14, 1904, it was decreed that the 
money should be paid in certain monthly instalments, and that, 
in case of default, it should be collected at certain Dominican 
ports by an agent to be appointed by the United States. 

It thus appears that, if we include only the more formal 
settlements, there have been thirty- one cases in which claims 
against foreign governments have been settled by executive 
agreement, and that twenty-seven arbitrations have been held 
under such agreements as against nineteen under treaties, where 
the settlement embraced claims against the foreign government 
alone and not against the United States. 



No. 3] TREATIES AND EXECUTIVE AGREEMENTS 415 

In connection with the arbitration under the protocol with 
the Dominican Republic of January 31, 1903, it may be pointed 
out that on various occasions the customs or other specific 
revenues of foreign countries have been pledged for the pay- 
ment of American claims. 1 Provision has also been made in 
certain cases for the direct collection of such revenues, in the 
event of the failure of the local government to make the stipu- 
lated payments ; but, as the cases in which such an arrange- 
ment has been necessary have been comparatively infrequent, 
at any rate in the experience of the United States in such 
matters, it is proper to refer particularly to certain precedents 
in which the subject has been either discussed or practically 
dealt with. 

In 1880, the Venezuelan government appealed to the United 
States for its interposition in difficulties which had arisen be- 
tween Venezuela and France, because the former government 
had fallen into arrears in payments due to the latter on the 
settlement of claims against Venezuela effected in 1 864. As it 
was represented that there was danger that France would 
institute a blockade of Venezuelan ports and take possession 
of the custom houses for the purpose of collecting the money, 
and as there were conflicting claims as to preference among 
foreign creditors, Venezuela proposed to deliver certain 
monthly sums to the government of the United States, which 
was to distribute the money among all the foreign creditors. 
Mr. Evarts, who was then secretary of state, intimated that the 
proposal would be favorably entertained if it should prove to 
be acceptable to all the creditor governments. Subsequently, 
no arrangement having been effected, Mr. Evarts's successor, 
Mr. Blaine, acting in the name of the president, instructed the 
American minister at Paris to suggest that the United States 
would place an agent in Caracas to receive such monthly sums 
from Venezuela as might be agreed upon and distribute them 

1 E. g., conventions with China, November 8, 1858, and September 7, 1901 ; with 
Colombia, September 10, 1857, art. iii; with Costa Rica, July 2, i860, art. iv; with 
Ecuador, November 25, 1862, art. iii; with Mexico, April II, 1839, art. vi, and Jan- 
uary 30, 1843, art. iv; with Peru, March 17, 1841, art. vi; with Venezuela, February 
17, 1903, art. v. 
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among the creditor nations, and that, in case the Venezuelan 
government should default for more than three months in the 
regular instalments, the agent appointed by the United States 
should be 

authorized to take charge of the custom houses at Laguayra and Puerto 
Cabello, and reserve from the monthly receipts a sufficient sum to pay 
the stipulated amounts, with ten per cent additional, handing over to 
the authorized agent of the Venezuelan government all the remainder 
collected. 

It was, said Mr. Blaine, the judgment of the president that an 
arrangement of this kind would give all reasonable security to 
each of the creditor nations. 1 The French government after- 
wards arranged its differences directly with the Venezuelan 
government, and the proposal of the United States was not 
carried into effect. 

An actual arrangement, to which the United States is a party, 
for the collection of moneys from a foreign government by 
means of the sequestration of custom duties, is that effected by 
the protocol between China and the allied powers, which was 
signed at Peking, September 7, 1901. By this protocol, China 
agreed to pay to the allied powers, one of which was the United 
States, an indemnity of 450,000,000 taels, to cover the claims 
of governments, companies or societies and private individuals. 
For the collection of this debt a commission of bankers was 
created on which each of the foreign powers is represented by 
a delegate, and specific revenues are assigned for the payment 
of the debt. These revenues embrace ( 1 ) the balance of the 
revenues of the imperial maritime customs (the foreign service 
under Sir Robert Hart), after payment of the amounts pre- 
viously pledged as security for prior loans; (2) the revenues 
of the native customs, which are administered in the open 
ports by the imperial maritime customs; and (3) the total 
revenues of the salt gabelle, exclusive of the portion previously 
set aside for other foreign loans. 

A still later example, which is specially interesting because 
it substantially carries out in Venezuela under another form 

'Foreign Relations, 1881, pp. 1217-1218. 
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the proposal made by the United States in 1881, is that of 
the settlement with Venezuela under the agreements signed at 
Washington in 1903, among which is the protocol between 
the United States and Venezuela of February 1 7 in that year. 
By article v of this protocol, following the stipulations made in 
the other agreement, it is provided that the Venezuelan govern- 
ment shall set apart in each month, for the payment of claims, 
thirty per cent of the customs revenues of Laguayra and Puerto 
Cabello, and that, in case of failure to carry out this stipulation, 
" Belgian officials shall be placed in charge of the customs of 
the two ports, and shall administer them until the liabilities of 
the Venezuelan government in respect of the above claims shall 
have been discharged." These precedents directly sustain the 
protocol with the Dominican Republic of January 31, 1903, and 
the award of the arbitrators thereunder. 

7. Executive enforcement of statutes and treaties 

In view of what has been set forth, it is evident that the posi- 
tion that the president can make no agreement with a foreign 
power, except in the form of a treaty approved by the Senate, 
cannot be maintained ; and that, if he had consented to be de- 
prived, by amendment of the arbitration treaties, of the right 
to agree to the submission of any question whatsoever there- 
under except by means of a new treaty, he would have waived 
the exercise of a power which he has constantly used. If the 
Senate had amended the treaties by inserting, after the word 
" agreement," the words " or treaty," the issue would have been 
more correctly drawn ; but it must in fairness be admitted that 
this would not have accomplished the Senate's object in assur- 
ing to itself an opportunity to exercise its judgment upon the 
propriety of executive action in each particular case. It should 
also, in fairness, be admitted that they go too far who assert 
that the Senate, in amending the treaties, committed an act 
that was not legally justifiable. The law of the constitution is 
not more to be found in the letter of that instrument than in 
the practice under it, and the Senate has from the foundation 
of the government exercised the power of amending treaties. 
It has constantly given its " advice and consent " in that form. 
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The practical question to be considered, so far as arbitration is 
concerned, is whether a general treaty might not be put into 
such form that the Senate would approve it without requiring 
each case actually submitted to be made the subject of a new 
treaty, so that the formulation of the issue to be determined by 
arbitrators and of the periods within which they were to act 
might be treated merely as a matter of procedure to be carried 
out by the executive. 

To assert, as an abstract proposition, that the Senate cannot, 
without abdicating its constitutional functions, approve a gen- 
eral arbitration treaty in such a form, would be to claim for it 
a more extensive supervision of executive action than is en- 
joyed by other parliamentary bodies which have a voice in the 
making of treaties. By article 8 of the constitutional law of 
France of July 16, 1875, it is provided that "treaties of peace 
and of commerce, treaties which involve the finances of the 
state, those relating to the persons and property of French 
citizens in foreign countries, shall become definitive only after 
having been voted by the two chambers." ' The constitutions 
of other countries contain similar or analogous clauses. And 
yet the Anglo-French arbitration treaty, on which the Ameri- 
can treaties were modelled, was approved by the French 
chambers ; and it is believed that in no case was any parlia- 
mentary difficulty created in carrying into effect the other 
European treaties. Nothing therefore can be drawn from the 
constitutional law and practice of other countries to support 
the proposition that the Senate of the United States cannot 
legally approve any general arbitration treaty in such a form 
that it can be executed without making subsequent special 
treaties. The Hague convention, which was approved by the 
Senate, has so far been carried into effect by the president by 
special executive agreements, but the only questions so sub- 
mitted have related to pecuniary claims against foreign gov- 
ernments. 

It may be affirmed that in the execution of every law the 
executive is invested with more or less discretion, and in some 

'Crandall, Treaties, Their Making and Enforcement, p. 178. 
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cases the powers thus committed to him have been of a very 
sweeping character. For example, by the act of June 4, 1794, 
the president was authorized, during a certain period when 
Congress was not in session, to lay an embargo on ships in 
American ports, " whenever, in his opinion, public safety shall 
so require." 1 By the act of June 13, 1798, suspending com- 
mercial intercourse between the United States and France, the 
president was authorized to restore such intercourse in case 
France should, before the next session of Congress, " clearly 
disavow" and "refrain from aggressions, depredations and 
hostilities " which she had encouraged and maintained against 
the vessels and other property of American citizens, and should 
also acknowledge the claim of the United States to be con- 
sidered as neutral in the then existing European war. 2 By the 
act of December 19, 1806, the president was authorized to sus- 
pend the operation of the non -importation act, "if in his judg- 
ment the public interest should require it." 3 Similar powers 
were conferred on the president by the non-intercourse acts of 
March 1, 1809, and May 1, 1810/ Power has also repeatedly 
been conferred upon the president to suspend the imposition 
of discriminating duties, in case he should be satisfied that the 
discriminating or countervailing duties of othet foreign nations 
had been so modified as not to operate to the disadvantage of 
the United States. 5 By the act of March 23, 1879, the presi- 
dent was authorized to suspend the judicial functions of United 
States consuls in Egypt whenever he should receive satisfactory 
information that tribunals competent to render impartial justice 
had been organized there. 6 Under the act commonly known 
as the civil service law, wide discretionary powers were com- 
mitted to the president. The validity of legislation of this 
character has repeatedly been affirmed, one of the later in- 
stances being the action of the supreme court of the United 
States in sustaining the constitutionality of section 3 of the 
tariff act of October 1, 1890, by which, as has heretofore been 
seen, the president was empowered to impose certain duties on 

1 1 Statutes at Large, 372. 2 1 ibid. 565, 566. 

3 2 ibid. 411. * 2 ibid. 528, 605, 606. 

6 3 ibid. 224; 4 ibid. 3. 6 18 ibid. 23; 19 ibid. 662. 
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various articles imported from foreign countries in case he 
should be of opinion that the duties charged in such countries 
on products of the United States were " reciprocally unequal 
and unreasonable." » It was contended that this section was 
unconstitutional, as delegating to the president both legislative 
and treaty-making powers. The court, after an exhaustive 
examination of the subject, decided that the section was con- 
stitutional, holding that it merely made the president the 
" agent of the law-making department to ascertain and declare 
the event upon which the expressed will was to take effect." 
It is true that the court in another place spoke of the imposi- 
tion of duties being required when the president ascertained 
the existence of a "particular fact;" but it is obvious that 
under the statute the so-called " fact " was the declaration by 
the president of the opinion that, in his judgment, the duties 
imposed were " reciprocally unequal and unreasonable." The 
unconstitutionality of an act of Congress is a fact, after the 
court has announced it ; but prior to such announcement the 
question whether the act is unconstitutional involves not the 
ascertainment of a fact but the exercise of judgment. In no 
other sense was the president's declaration that certain duties 
were "reciprocally unequal and unreasonable" the declaration 
of a fact. John Bassett Moore. 

1 2C Statutes at Large, 567. 



